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Mr. CHAFEE, from the Committee on Environment and Public
Works, submitted the following

REPORT

together with

ADDITIONAL, SUPPLEMENTAL, AND MINORITY VIEWS

[To accompany S. 8]

The Committee on Environment and Public Works, to which was
referred the bill (S. 8) to reauthorize and amend the Comprehen-
sive Environmental Response, Liability, and Compensation Act of
1980, having considered the same, reports favorably thereon with
amendments and recommends that the bill, as amended, do pass.

GENERAL STATEMENT

Introduction

The Comprehensive Environmental Response, Compensation and
Liability Act (“CERCLA” or “Superfund”) was signed into law on
December 11, 1980. The law was enacted in large part to address
contamination at abandoned sites and other facilities that were not
covered by the Resource Conservation and Recovery Act (RCRA),
the only Federal law in effect at the time governing the manage-
ment of hazardous waste at active facilities. Extensive amend-
ments to the law were enacted in 1986 in the Superfund Amend-
ments and Reauthorization Act (SARA). In 1990, the Omnibus
Budget Reconciliation Act extended the Superfund programs and
taxes without modification. The program authorization was ex-
tended until September 30, 1994. The authorization for the collec-
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tion of Superfund taxes expired on December 31, 1995. These taxes
a corporate environmental income tax imposed on a broad range of
businesses, a tax on chemical feedstocks, and a tax on crude oil
generated approximately $1.5 billion per year.

CERCLA, as amended, provides, among other things, a com-
prehensive legal framework for the Federal government to respond
to uncontrolled releases of hazardous substances from a facility or
vessel. It accomplishes this through a liability scheme imposed on
a broad range of responsible parties that enables the Federal gov-
ernment to order responsible parties to order responsible parties to
cleanup releases or threatened releases of hazardous substances.
The law is backed up with Federal funding, giving the government
flexibility to conduct cleanups itself and then seek reimbursement
for cleanup costs from responsible parties.

Since its enactment in 1980, CERCLA and the Environmental
Protection Agency’s (EPA’s) implementation of the law has been
the subject of substantial controversy. The Office of Technology As-
sessment (OTA), the Government Accounting Office (GAO), Con-
gressional committees and environmental organizations and others
have published numerous reports criticizing, among other things,
EPA’s program management, the slow pace of cleanups, the cost of
cleanups, protracted litigation involving hundreds and sometimes
thousands of potentially responsible parties (PRPs),! including in-
dividuals and small businesses, lack of State and community in-
volvement in cleanup decisions, and disincentives to cleanup indus-
trial sites known as brownfields.

The statistics associated with Superfund program certainly sug-
gest that there are too many unresolved sites; the costs are too
high; and too many parties are caught in the web of Superfund li-
ability: When the law was first enacted, it was expected that only
a few hundred sites would require Federal attention and that
cleanups could be accomplished with relatively limited Federal
funding. Almost 41,000 sites, however, have been included on
EPA’s national inventory of hazardous waste sites, the Comprehen-
sive Environmental Response, Compensation and Liability Infor-
mation System (CERCLIS). While EPA has determined that Fed-
eral action is not warranted at this time at 30,917 sites; it has
placed 1,414 sites on the National Priorities List (NPL) since 1980.
Currently, there are 1,197 NPL sites, with Federal facilities ac-
counting for 151 of the total. In addition, EPA has proposed to list
an additional 54 sites and estimates that 150 to 250 more sites
may be added over the next 5 years. Only 162 sites have ever been
deleted from the NPL.

The costs of cleanup activities at sites also has exceeded original
expectations. The Congressional Budget Office (CBO) estimates
that cleanup costs now average approximately $22 million per site.
This average is likely to increase as more complex sites move into
the cleanup phase. EPA estimates that private parties have com-
mitted more than $14 billion to cleanup sites under Superfund
since the program began. According to a January 1994 Congres-

1Under CERCLA, the term “potentially responsible party” or “PRP” has come to be under-
stood to include both those parties that are actually determined to be liable for response costs
under section 107 (also known as “responsible parties”) and those whose liability has not yet
been resolved.
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sional Budget Office study, the total amount of public and private

monies spent on Superfund from 1980-1994 is approximately $30

billion, a significant portion of which has gone to litigation costs.

And the number of cases in litigation continues to increase. In
each year between 1992 and 1996, the Justice Department filed
100 to 150 new cases against PRPs. Parties named by EPA as
PRPs, in turn, filed thousands of claims against third parties,
many of who are individual homeowners who disposed of municipal
solid waste, small businesses, charitable organizations and school
districts.

EPA has recognized some of the problems associated with the
Superfund program. The current Administration has undertaken
three rounds of administrative reforms. On October 2, 1995, Ad-
ministrator Browner announced 20 administrative reforms that
were intended to accomplish three main goals: (1) make smarter
cleanup choices that protect public health and the environment; (2)
reduce litigation by achieving common ground instead of conflict;
and (3) ensure that States and communities are better informed
about and more involved in the decision making process with re-
spect to cleanup actions. The Administration’s initiatives reflect an
important first step in the effort to improve the implementation of
the law. Congressional authorization, however, is needed to expand
and improve the Administration’s reforms. Additional refinements
are also appropriate to enhance their effectiveness. By adding ex-
press authorization for recent Administration reforms, the bill pro-
vides clarity regarding appropriate criteria and procedures for their
implementation.

The Superfund Cleanup Acceleration Act of 1998 (S. 8) shares
the fundamental goals of the Administrations reforms and builds
upon those reforms. The bill makes significant improvements in
each of the major provisions of the law. Among other things, the
bill:
» establishes a “fair share allocation process” eliminating the un-

fairness of joint and several liability and provides for orphan

share funding for insolvent and defunct parties;

« exempts from liability altogether many small businesses, parties
whose disposed of municipal solid waste, and generators of truly
minimal amounts of waste (de micromis parties);

» simplifies the remedy selection process, replacing the rigid stat-
utory presumption in favor of treatment and the automatic
adoption of all applicable or relevant and appropriate environ-
mental requirements (ARARs) with a new, more flexible bal-
ancing test that considers: effectiveness of the remedy; long-
term reliability; short term risks to the community; accept-
ability of the remedy to the community; implementability of the
remedy; and the reasonableness of the cost;

e allows States to assume responsibility for response actions at
non-Federal NPL sites;

» provides funding for grants to States, local governments, and
other qualified agencies to identify and characterize or cleanup
contaminated brownfield sites;

» clarifies the measure of damages for a natural resource damages
(NRD) claim to include the costs of actual restoration of the re-
source, the costs of providing interim replacements for lost uses
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associated with the resource; and the reasonable costs of assess-
ing the injury; and

« reauthorizes the Superfund program for a total of $7.5 billion
over 5 years, with orphan share to be funded by additional man-
datory spending of $1.45 billion over the same period.

Overview of Current Law

Superfund imposes liability for response costs, natural resource
damages and the cost of any health assessment or health effects
study on four categories of persons: present owners and operators
of a Superfund facility; certain past owners and operators; waste
generators; and transporters that arrange for the disposal of waste
at a facility. Section 107(a) creates a cause of action for cost recov-
ery by the United States, a State, or any other person who has in-
curred recoverable costs associated with the cleanup of a site. Sec-
tion 113 also creates a cause of action by any person who has in-
curred recoverable costs for “contribution” from any other person
who is liable or potentially liable for such costs under section
107(a).

The law itself does not mandate strict, joint or several liability.
However, the courts have unanimously held that Section 107 liabil-
ity is strict in that it applies without regard to fault on the part
of the responsible party.2 Similarly, the courts have developed a
uniform rule applying joint and several liability to Section 107 in
cases where the harm caused by the release of a hazardous sub-
stance is indivisible. Under this principle, a single party could theo-
retically be held liable for all the cleanup costs at a site.3

Whenever there is a release of a hazardous substance, section
104 authorizes EPA to remove the substance and take appropriate
remedial action to protect human health and the environment. EPA
can carry out either a response action or a remedial action itself
under section 104 and, in most cases, recover the costs from re-
sponsible parties. Alternatively, EPA can order responsible parties
to undertake a response action under section 106. Responsible par-
ties who refuse to comply with a section 106 order, and cannot
demonstrate “sufficient cause” for noncompliance, are liable for tre-
ble damages and civil penalties of up to $25,000 per day of non-
compliance. In practice, EPA’s authority under section 106 serves
an as effective incentive for many responsible parties to enter into
administrative consent orders to conduct response actions and
avoid the costs of litigation as well as penalties.

CERCLA Section 121 governs the remedy selection process. For
a site that is listed on the NPL, a Remedial Investigation/Feasibil-
ity Study (RI/FS) is performed to characterize contamination at the
site and identify alternative remedial approaches. EPA then devel-
ops a remedial action plan that sets forth the cleanup goals for the
site and discusses a range of alternative remedial actions issues to
cleanup the site. EPA must ultimately select a remedy “that is pro-
tective of human health and the environment, that is cost-effective,
and that utilizes permanent solutions and alternative treatment

2See, e.g., United States v. Chem-Dyne Corp., 572 F. Supp. 802, 808-809 (S.D. Ohio 1983).
3See United States v. DiBiase, 45 F.3d 541, 544 (1st Cir. 1995).
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technologies or resource recovery technologies to the maximum ex-
tent practicable.”

In addition to liability for response costs, responsible parties are
also liable under section 107 for damages for “injury to, destruction
of, or loss of natural resources resulting from such a release [of a
hazardous substance].” The term natural resources is broadly de-
fined in section 101 to include “land, fish, wildlife, biota, air, water,
ground water, drinking water supplies, and other such resources
belonging to, managed by, held in trust by, or otherwise controlled
by the United States, any State or local government, foreign gov-
ernment, or Indian Tribe.”

Unlike actions for response costs that are filed by EPA, natural
resource damages claims are brought by Federal, State and Tribal
trustees for the natural resources within their trusteeship. Trust-
ees are responsible for assessing the injury to natural resources, re-
covering damages from PRPs to restore the resource, and imple-
menting a plan to restore or acquire equivalent resources. Any
monetary damages recovered under a natural resources claim may
be used only to restore, replace or acquire the equivalent of the in-
jured natural resource. The Superfund may not be used to pay for
natural resource restoration activities.

PROBLEMS AND SOLUTIONS
Liability

The heart of the controversy surrounding the Superfund program
lies in its judicially-imposed scheme of strict, joint and several li-
ability. While this liability structure has made it relatively easy for
the government to prosecute claims for response costs, it has also
served to substantially increase litigation, bring thousands of par-
ties into the Superfund process who were never intended to be in-
cluded, and delay the cleanup of countless sites.

Imposing joint and several liability has effectively created an in-
centive for third party litigation. Under CERCLA’s liability scheme,
EPA need only identify one or a few responsible parties at a site,
but it can still seek to recover all of the response costs associated
with the clean up of a site, regardless of the actual contribution of
those parties to the site. Those responsible parties, in turn, have
every incentive to try to involve as many other PRPs as possible
in order to share the costs and minimize their own exposure. Thus,
at some sites, responsible parties have filed third party actions
against thousands of PRPs, often including individuals and small
businesses. In many cases, those additional parties contributed
only non-hazardous, household waste, or truly minimal amounts of
hazardous waste (de micromis contributors) to a site. Even if those
parties are ultimately able to settle the claims, they incur signifi-
cant and unnecessary litigation expenses.

There is broad agreement that the statute must specifically ex-
empt certain categories of PRPs who are now caught in the Super-
fund liability web.

For small businesses and other PRPs who contribute only a small
amount of waste to a site so-called de minimis contributors im-
provements must be made to the settlement process. Current law
authorizes EPA to enter into expedited settlements with de
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minimis parties. These settlement agreements then provide protec-
tion to the settling parties from any third party litigation, as well
as from any further cost recovery action by EPA. Until recently,
however, EPA has been slow to take advantage of this tool. To
date, EPA has negotiated de minimis settlements at only 171 sites
covering approximately 15,000 parties.

A significant number of Superfund sites are the result of disposal
activities at former municipal landfills. Although the vast majority
of the materials in these facilities is ordinary household trash and
non-hazardous industrial waste, small amounts of hazardous mate-
rials are also found (e.g., mercury in batteries or chemicals and sol-
vents in household cleaners). Because municipalities and local gov-
ernments operated many of these landfills, they are subject to
Superfund liability. Similarly, the individuals and businesses that
sent their trash to these facilities may also be held liable. This in-
terpretation of the liability provisions has been condemned as un-
fair and, to a large extent, unintended. The bill addresses the issue
of liability for activities relating to the disposal of municipal solid
waste by capping the liability of owners and operators of disposal
facilities and exempting parties that disposed of municipal solid
waste.

Significant concerns have also been raised about the transaction
costs that responsible parties incur as a result of CERCLA litiga-
tion. Transaction costs include legal expenses and any other costs
not directly associated with cleanup activities. According to a 1994
study by the RAND Corporation, transaction costs constitute be-
tween 30-36 percent of the total Superfund spending by private
parties. The percentage of transaction costs is even higher in the
context of total amounts spent by insurance companies for Super-
fund-related claims. Much of the litigation under Superfund relates
directly to the issue of whether Superfund response costs are cov-
ered by the insurance policies that were typically issued until be-
fore CERCLA was enacted. Because of that litigation, the 1994
RAND study found that 88 percent of the Superfund-related ex-
penses of insurers went to transaction costs, and only 12 percent
to actual cleanup.

The bill will reduce transaction costs by reducing litigation. The
bill’s fair share allocation system is expected to facilitate the or-
derly resolution of many claims against PRPs without the delay or
added costs of judicial proceedings. Eliminating the liability of
thousands of small PRPs and capping the liability of others at co-
disposal sites should further reduce transaction costs and avoid
much of the third party litigation that occurs today.

Remedy Selection

The primary criticism of CERCLA’s remedy selection process is
that it results in remedies that cost too much and that take too
long to complete. The subsidiary effect of this is that responsible
parties are more likely to try to challenge agency decisions or to
delay the final selection and implementation of a remedy. Also, the
more costly the remedy, the more likely it is that responsible par-
ties will seek to include other potentially PRPs to share the costs.

In large part, the focus of the criticism has rested on the stat-
ute’s preference for treatment. In 1986, Superfund was a relatively
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new program. Expectations were high that cost-effective treatment
technologies would be developed. In practice, however, in a number
of cases, effective treatment technologies have not been readily
available or they have been inordinately costly. Moreover, in some
cases, the preference may not be appropriate. For example, both
the National Academy of Sciences and EPA have recognized that
stabilizing and capping some waste sites may provide a more cost-
effective and realistic way to protect public health than treatment.
EPA has developed guidance documents in an effort to provide bet-
ter criteria for the application of the preference for treatment. The
fundamental problem, however, is that the preference for treat-
ment is still the law. Until the statute is revised, EPA’s authority
to use its discretion in applying the preference is limited.

The bill addresses this problem by replacing the statutory pref-
erence for treatment with an emphasis on the long-term reliability
of a remedy. This new approach would provide EPA with consider-
ably more discretion to select among remedies that include the use
of containment options and institutional and engineering controls.
In many cases, applying these management options may substan-
tially reduce the costs of a remedial action, without jeopardizing
human health or the environment.

The costs of remedial actions have also been driven up by
CERCLA’s requirement that cleanup standards incorporate ARARs.
There is little dispute that a remedial action should comply with
any Federal or State requirements regarding the safe cleanup level
for a particular contaminant. It is less evident, however, that clean-
up decisions should always satisfy other “relevant or appropriate
requirements” for a contaminant. In some cases, it is difficult even
to identify the “relevant and appropriate requirements.” This can
result in cleanup goals and remedies that differ from one site to an-
other. Even within a single State, Superfund remedial program
managers may differ on the issue of whether a particular State re-
quirement is “relevant” to a Superfund cleanup. This inconsistency
contributes to uncertainty, protracted site evaluation, extensive de-
bate over cleanup goals, higher cleanup costs, and an overall delay
in completing cleanups.

The bill would delete the law’s “relevant and appropriate” lan-
guage, requiring instead that remedies comply with legally applica-
ble standards and attain specified human health and environ-
mental protection levels.

There is continuing uncertainty regarding the extent to which
the cost of a remedy is to be considered in the remedy selection
process. Current law requires both that the Agency consider cost
in assessing remedial alternatives, and that response actions be
cost-effective. EPA guidance further clarifies how cost-effectiveness
is determined and how cost is factored into remedial action alter-
native balancing. The PRP community, however, claims that cost
considerations are often ignored or minimized in EPA’s remedy se-
lection decision process. The bill reaffirms the significance of cost
considerations in the remedy selection process, adding a new cost
factor for consideration. Under the bill, EPA must consider, among
other things, the reasonableness of the cost of a remedy.

To further minimize unnecessary costs associated with some
cleanups, the bill expressly authorizes EPA to take into consider-
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ation the reasonably anticipated future land use of a site. Applying
appropriate future use standards and restrictions allows respon-
sible parties to tailor their cleanup actions and resources to ad-
dress the real risks that may be posed by the site. If a site is to
be redeveloped for industrial purposes, for example, there is little
dispute that responsible parties should not have to clean up the
site to the level that would be required if it were to be developed
for residential purposes. This is consistent with recent EPA policy
that states that EPA will no longer assume that a site will be used
for residential purposes, unless a determination is made to that ef-
fect. Institutional controls may be used in conjunction with land
use assumptions to ensure that adequate protection is provided
when contamination remains after cleanup is completed.

Brownfields

Fear of potential or actual Superfund liability has proven to be
a substantial obstacle to the redevelopment of contaminated indus-
trial property. In a 1996 Report to Congress, GAO concluded that
“Superfund’s liability provisions make brownfields more difficult to
redevelop, in part, because of the unwillingness of lenders, devel-
opers, and property owners to invest in a redevelopment project
that could leave them liable for cleanup costs.” (Superfund: Bar-
riers to Brownfield Redevelopment at 2, GAO RCED-96-125, June
1996). As a result, a number of contaminated, and in some cases
uncontaminated, existing industrial sites remain vacant and un-
used while companies develop new facilities in suburban and rural
“greenfields” to avoid the specter of potential environmental liabil-
ity.

The redevelopment of brownfields is largely an urban concern, al-
though one that affects communities of all sizes. GAO has esti-
mated that there are approximately 150,000 brownfield acres in
major U.S. cities. The U.S. Conference of Mayors conducted a sur-
vey in 1996 that identified more than 20,000 brownfields sites in
just 39 cities alone. In that survey, 33 cities estimated that they
lose as much as $386 million in tax revenues each year because of
lost development opportunities. There is broad consensus among
State and local governments that reforms to promote brownfield re-
development must be a priority of any Superfund reauthorization.

One of the fundamental obstacles identified by State and local
government officials to the redevelopment of brownfields is the lack
of funds for site identification and cleanup. In some cases, a rel-
atively inexpensive site assessment will reveal that a site for poten-
tial redevelopment is, in fact, uncontaminated or requires only
minimal cleanup. Yet, unless the site assessment is conducted, that
site will generally remain unused because of the fear of liability.
A site assessment can remove that fear. The bill, therefore, pro-
vides $75 million in annual funding for EPA to establish a revolv-
ing loan and grant program for brownfield characterizations and
assessments. The funds can also be used to cleanup sites, again
helping eliminate disincentives to redevelopment. This relatively
modest investment to capitalize revolving loan funds can be lever-
aged against other sources of funding.

The bill builds upon the State voluntary cleanup programs and
also provides incentives to encourage voluntary cleanups of sites.
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First, it authorizes $25 million per year to provide technical and
financial assistance to States to establish and administer voluntary
cleanup programs. Many States have established voluntary cleanup
programs to encourage landowners to address less contaminated
sites and promote commercial development. The underlying prin-
ciple is that sites that have only low levels of contamination are
less likely to be cleaned up if the burdens associated with cleanup
are too high. Given the fact that EPA has determined that Federal
action is not warranted at over 30,000 sites, it is clear that if these
sites are to be addressed at all, it will probably be through State
programs. By streamlining the cleanup process, State voluntary
programs can effectively increase the number of sites that are actu-
ally cleaned up.

Second, it provides finality for cleanups conducted under a State
program. The incentive for landowners for agreeing to conduct
cleanups is the assurance that they receive that the property has
been cleaned up to the State’s satisfaction and they will not be sub-
ject to further enforcement for that site.

State Role

States have gained substantial experience since the enactment of
the 1986 amendments to Superfund in managing cleanups at con-
taminated sites. Most States have enacted their own “mini-Super-
fund” laws, many with far-reaching cleanup and liability provi-
sions. The Environmental Law Institute surveyed programs across
the country and found that only Nebraska and the District of Co-
lumbia do not have some type of cleanup fund available to help pay
for site cleanups. (See, An Analysis of State Superfund Programs:
50-State Study. The record also reflects that States are actively im-
plementing the laws on their books. The Association of State and
Territorial Solid Waste Management Officials (ASTSWMO) reports
that, as of March 1996, 31 States were conducting emergency re-
movals; 32 were conducting other removal actions; 34 were con-
ducting remedial actions; and 34 were engaged in operation and
maintenance at non-NPL sites. In light of the States’ increased in-
volvement in site cleanups under State programs, as well the sim-
ple fact that EPA lacks the resources to address the universe of
contaminated sites, States argue that they should be authorized to
play a larger role in implementing Superfund.

Under current law, the State’s role in Superfund process is fairly
limited. Most significantly, EPA is ultimately responsible for the
selection of a remedy at an NPL site. Before undertaking any re-
medial action, EPA must consult with the affected State, but the
State’s concurrence is not a prerequisite to proceeding. Similarly,
section 121 requires EPA to consider ARARs, including State envi-
ronmental standards, but EPA may waive ARARs under certain
limited conditions. (States can challenge a waiver.) As a final re-
course, a dissatisfied State can hold up a Fund-financed cleanup by
refusing to pay its 10-percent cost share, which is a prerequisite to
proceeding with a remedial action.

Although the law does not authorize delegation of the Superfund
program, the 1986 amendments expanded the authority of EPA to
enter into a cooperative agreement with a State allowing the State
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to act as the lead agency at NPL sites. Under a cooperative agree-
ment, a State effectively assumes responsibility for implementing
response actions in consultation with EPA. A State may rec-
ommend a proposed remedy, but EPA approval is still required.
The decision of whether to enter into a cooperative agreement,
moreover, rests with EPA.

Having “dual masters” Federal and State regulators involved at
a sites has led to confusion and uncertainty in some cases. Dis-
agreements between the regulators regarding the application of
ARARs or the ultimate selection of the remedy, for example, can
significantly delay a cleanup and increase the costs. Similarly, a
decision by EPA to waive a State cleanup standard can leave open
the possibility that the State will seek to impose additional cleanup
requirements under its State law.

The bill recognizes that many States now have both the re-
sources and the technical expertise necessary to conduct and over-
see remedial actions at NPL and NPL-caliber sites. It provides that
EPA may either delegate responsibility for the Superfund program
to a requesting State or, alternatively, authorize the State program
to operate in lieu of the Federal Superfund program. Whether the
State operates under a delegated or an authorized program, it must
still ensure that human health and the environment are protected.
Under this new authority, States will have the ability to make
their own decisions regarding the selection of remedial actions.
They will have access to the Federal Fund to carry out the pro-
gram. Significantly, States will assume sole responsibility for en-
forcement of the remedy at a site (except under exceptional cir-
cumstances). This should eliminate one of the principle concerns
that responsible parties have raised about State-led cleanups.

Community Participation

While much of the criticism of the Superfund program has come
from responsible parties, the communities that are affected by the
listing of sites and delays in cleanup decisions have also raised con-
cerns about the implementation of the program. There is general
agreement that early involvement of affected communities and
stakeholders in the Superfund decision making process may reduce
conflicts and delays. However, community advocates have testified
that citizen involvement is not yet a meaningful part of the proc-
ess. In order to accomplish that, changes must be made to the law
to enhance citizen participation in the decision making process.

Current law generally provides that remedial action plans are to
be made available for review and comment by the public. More sig-
nificant is the authorization for technical assistance grants (TAGs)
of up to $50,000 to be made available to citizens potentially af-
fected by Superfund remedial actions. TAGs are designed to pro-
vide local communities with funding to evaluate potential risks to
human health and the environment posed by contamination at a
Superfund site, as well as by any alternative remedies proposed.
They are intended to enable citizens to participate more meaning-
fully in the remedy selection process. Concerns have been raised,
however, that the process for obtaining TAGs is too cumbersome
and therefore limits their effectiveness.
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The bill makes several important improvements to the commu-
nity participation provisions of Superfund to address these con-
cerns. First, it establishes Community Advisory Groups (CAGs)
consisting of local citizens. These CAGs are intended to serve as a
conduit of information for local communities, enabling them to play
a more active role during the remedial action planning and imple-
mentation process. The bill also streamlines the process for obtain-
ing ’IiAGs and eliminates the 20-percent match requirement of cur-
rent law.

Natural Resource Damages

Although the focus of attention and controversy over the past few
years has been on issues relating to cleanup liability, the filing of
an increasing number of NRD claims has raised concerns about the
scope and implementation of the NRD program. One witness dur-
ing Committee hearings characterized the NRD program as “an
awakening sleeping giant of environmental liability.”

The fundamental problem is that the statute does not currently
provide a clear statement as to what costs a responsible party will
be held liable for under the NRD program. Regulations and case
law, in contrast, provide for recovery of damages for: (1) restoration
costs (i.e., the sums necessary to restore the resource to the condi-
tion it would have been in prior to the release of a hazardous sub-
stance or the costs of acquiring equivalent resources); damages as-
sociated with lost use of the resource (e.g., the costs of providing
alternative fishing opportunities in a case where a fishing stream
is contaminated); and (3) damages associated with nonuse (or pas-
sive use) values. This last category of damages, which are based on
the premise that the public can associate a specific value even to
resources that it does not use, is the most controversial. Without
further statutory guidance, responsible parties fear that trustees
may use the NRD program, and the recovery of nonuse damages
in particular, to seek substantial and potentially arbitrary mone-
tary damages.

At this time, there is limited information regarding actual NRD
claims or substantial documentation of problems. The lack of infor-
mation is due, in part, to the relative infancy of the program. To
date, relatively few NRD claims have ever been resolved and most
of those could be characterized as minor. GAO has found that most
NRD settlements have been less than $500,000, however, GAO has
identified up to 20 sites where the Federal NRD claims at could be
exceed $50 million. In some cases, however, damages may be in the
range of hundreds of millions and even billions of dollars. GAO, for
example, has estimated that DOE’s potential liability for natural
resource damages, not including the most contaminated sites, could
be as high as $13 to $20.5 billion. At non-Federal sites, one of the
larger NRD claims involves the Coeur d’Alene Basin. The Tribal
trustee there has filed a claim seeking $1 billion in damages, and
the Justice Department has filed a separate claim seeking $600
million on behalf of the Federal trustees for alleged injuries to re-
sources stemming from mining activities.

Critics of the NRD program raise a number of legitimate con-
cerns. First, as noted above, concerns have been raised that the
statute does not provide a clear statement of the measure of dam-
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ages. As a result, responsible parties believe that trustee may seek
damages for injuries that were never intended to be covered. They
argue, for example, that the authors of the original law never in-
tended to provide for the recovery of non-use values. Similarly,
they argue that the NRD program was never intended to require
the removal of every molecule of a hazardous substance or the res-
toration of a resource to pristine conditions.

This legislation attempts to address these concerns by providing
an affirmative statement of the scope of liability. The intent is to
clarify that the purpose of the NRD program is to restore natural
resources, but not to serve as a second cleanup program or as the
mechanism to assess and collect arbitrary sums of damages. Res-
toration measures are intended to restore a resource to the condi-
tion that would have existed but for the release of a hazardous sub-
stance (not necessarily pristine conditions). Consistent with this ob-
jective, the bill also clarifies the prohibition against double recov-
ery.

Critics also argue that the procedures used to assess injury to
natural resources and select restoration measures are flawed. The
selection of restoration measures, they suggest, often fail to take
into consideration cost and may even disregard the results or ex-
pected results of any remedial action. Furthermore, they suggest
that trustees frequently rely on inaccurate information and general
assumptions without sufficient consideration of site-specific infor-
mation.

The bill addresses these concerns, establishing a new process for
trustees to consider alternative restoration measures and select
among those that achieve an appropriate balance among the follow-
ing factors: cost-effectiveness; technical feasibility; and the time pe-
riod in which restoration is likely to be achieved. The unique in-
trinsic values of a resource may also be considered in the selection
of a restoration alternative. New regulations would be issued to im-
plement this new process, as well as to clarify that injury assess-
ments should be based on scientifically valid protocols and use site-
specific information whenever it is readily available.

Federal Facilities

The role of States in cleanups at Federal facilities has been the
subject of ongoing controversy since the 1986 amendments.

States argue that these facilities should be required to achieve
the same level of cleanup as non-Federal facilities. Accordingly, the
bill makes a significant change to strengthen the State role at Fed-
eral facilities. The bill allows States to seek delegation authority to
implement the Superfund program at Federal facilities. This new
authority addresses the State concern that they be given the same
decision-making authority with respect to Federal facilities as they
are given under this bill at non-Federal facilities. In order to pre-
serve the legitimate Federal interest in some level of national con-
sistency, however, the bill does not allow State programs to be run
in lieu of the Federal program at Federal facilities.

Currently, of the 1197 sites on the Superfund list, 151 are Fed-
eral facilities. Federal facilities include Federally-owned weapon re-
search, development, test and evaluation laboratories; military
training and maintenance facilities; nuclear production reactor
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sites, and other facilities including those being surplused through
the Base Realignment and Closure (BRAC) process. Federal facili-
ties, particularly those controlled by the Department of Defense
(DOD) and the Department of Energy (DOE), have significant po-
tential liability under CERCLA.

While Federal agencies are generally required to comply with
CERCLA to the same extent as private parties, EPA’s system for
identifying high-priority sites (the Hazard Ranking System) has re-
sulted in a large number of DOE and DOD facilities being assigned
a high-priority status. The costs associated with cleaning up these
facilities is likely to be substantial. In some cases, moreover, the
nature of the wastes at a facility may make cost-effective cleanup
difficult or impossible.

SECTION-BY-SECTION SUMMARY

Section 1. Short Title; Table of Contents

Section 1 includes the citation of the short title of the bill as the
“Superfund Cleanup Acceleration Act of 1998”, and provides a table
of contents for the bill.

TITLE I—BROWNFIELDS REVITALIZATION

SEC. 101. BROWNFIELDS

Summary

New Section 127 of CERCLA provides funding to identify and
clean up properties that are abandoned or underutilized because of
unresolved environmental concerns. A “brownfield facility” is de-
fined as “real property, the expansion or redevelopment of which is
complicated by the presence of a hazardous substance.” Any portion
of a property that is listed or proposed for listing on Superfund’s
NPL is excluded from the assistance provided under this section if
there is an ongoing cleanup under Federal law.

This section provides $75 million annually for EPA to establish
a grant program for brownfield characterizations, assessments and
response actions. Entities that are eligible to receive the grants are
State and local governments, quasi-governmental land clearance
authorities, regional councils, State-chartered redevelopment agen-
cies and Indian Tribes. A mechanism to permit States to capitalize
and administer revolving loan funds for brownfields is provided.
The maximum grant amount for any individual facility may not ex-

ceed $350,000.

Discussion

This title is structured to direct more public and private re-
sources toward restoring contaminated properties that are not list-
ed on the NPL. In the 17 years since its inception, some 1,414 sites
have been listed on the NPL. That is less than 4 percent of the
more than 41,000 contaminated sites known to the Federal govern-
ment. Many States have identified contaminated sites numbering
up to ten times the number of NPL sites in their States. Commu-
nities and States want to redevelop these sites, revitalize urban
economies and protect open spaces.
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Uncertainties about Federal liability under CERCLA can raise
the cost of financing redevelopment projects or stifle redevelopment
entirely. Developers often choose to avoid sites with potential for
future Federal liability because the completion of a cleanup under
a State law does not protect them from the potential for additional
Federal liability. Delays and uncertainties are caused by the dual
State and Federal oversight process as well. Taken together, dual
oversight and potential Federal liability often undermine efforts to
restore and redevelop contaminated properties.

EPA administratively created the existing Superfund brownfield
program. No provision in the current statute specifically authorizes
the type of activities that have come to be known as brownfield
cleanup and redevelopment. The only enacted brownfield provisions
are found in the Taxpayer Relief Act of 1997 (Public Law 105-34).
That law makes brownfield cleanup costs tax deductible. This tax
break is estimated by the Joint Committee on Taxation to cost the
Treasury $100 million annually. It expires on December 31, 2000.

Current EPA practice provides a limited number of grants of up
to $100,000 annually ($200,000 total) to help communities address
brownfields. The grants are for site assessment and related activi-
ties not cleanups. Recently, EPA has initiated a second phase of its
brownfield program that will fund remedial activities at brownfield
sites.

New section 127 codifies and builds on EPA’s brownfield pro-
gram. The definition of the term “brownfield facility” in S. 8 is in-
tended to foster reuse of abandoned or idled sites. The primary fea-
ture of section 127 is the assistance provided to eligible entities for
the characterization, assessment and cleanup of brownfield facili-
ties. The term “eligible entities” means local governments, quasi-
governmental land clearance authorities, regional councils, State-
chartered redevelopment agencies and Indian Tribes. Any entity
not in compliance with an administrative or judicial order issued
under CERCLA, the Resource Conservation and Recovery Act
(RCRA), the Clean Water Act (CWA), the Toxic Substances Control
Act (TSCA) or the Safe Drinking Water Act (SDWA) is excluded.

Section 127(b) directs the Administrator to create a grant pro-
gram for site characterization, assessment and performance of re-
sponse actions at brownfield facilities. Eligible entities can use
grants for site characterization, assessment or response actions or
to capitalize a revolving loan fund for those purposes. Site charac-
terizations can include a process to identify and inventory potential
brownfield facilities. This provision recognizes that some investiga-
tion may be needed to determine if a parcel qualifies as a
brownfield facility. No individual facility may receive in excess of
$350,000 under this section. The Administrator may waive the
limit based on site-specific factors, such as the level of contamina-
tion, the size of the facility, or the status of ownership of the facil-
ity. In order to assure that program benefits are shared fairly, the
Administrator should only invoke the waiver in exceptional cir-
cumstances. Grant funds may not be used to pay fines, penalties
or administrative costs.

Federal brownfield expenditures are appropriately limited to
sites where, due to the threat of real or perceived contamination,
no reuse is likely and no Federally-directed or funded cleanup is
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underway or imminent. The language ensures that the limited re-
sources available under this section are not expended on sites that
will be cleaned up under other provisions of Federal law. Thus, the
term “brownfield facility” excludes any property: (1) where there is
an ongoing Superfund removal action; (2) that has been listed, or
proposed for listing on the NPL; (3) where there is ongoing cleanup
work prescribed by an administrative or judicial order under
CERCLA, RCRA, CWA, TSCA or SDWA; (4) that is a hazardous
waste disposal unit for which a closure notification has been sub-
mitted, and that has closure requirements specified in a closure
plan or permit; (5) that is Federally-owned or operated; or, (6) that
has received assistance from the Leaking Underground Storage
Tank (LUST) Trust Fund. The bill recognizes, however, that ex-
cluded sites may nonetheless have significant redevelopment poten-
tial. Accordingly, a savings clause in section 127(a)(1)(C) provides
that excl